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February 3,2012 

Ms. Cynthia T. Brown 

Chief of the Section o f Administration, Office of Proceedings 

Surface Transportation Board 
395 E Street, S.W. 
Washington, D. C. 20423 

RE: Finance Docket No. 35583, Eastern Alabama Railway LLC v. Utilities 
Board ofthe City of Sylacauga 

Dear Ms. Brown: 

Enclosed is an Appeal filed by the Eastern Alabama Railway LLC. 

Thank you for your assistance. Ifyou have any questions please call or email me. 

Sin 

L o i n ^ . Gi tomer 

Atrorney for Eastern Alabama Railway LLC 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Docket No. FD 35583 

EASTERN ALABAMA RAILWAY LLC 
V. 

UTILITIES BOARD OF THE CITY OF SYLACAUGA 

APPEAL 

EXPEDITED HANDLING REQUESTED 

In Eastern Alabama Railway LLC-Petitionfor Declaratory Order, Docket No. FD 35583 

(STB served January 27,2012), the Surface Transportation Board (the "Board") correctly opened 

a declaratory order proceeding to determine whether "the proposed condemnation of certain of 

its property by the Utilities Board ofthe City of Sylacauga, Ala. (Utilities Board), is preempted 

by federal law under 49 U.S.C. § 10501." However, Eastern Alabama Railway LLC ("EARY") 

contends setting an expedited schedule and denying EARY discovery was a clear error of 

judgment and will create manifest injustice. Therefore, EARY files this Appeal ofthe 

procedural schedule pursuant to 49 C.F.R. §1011.6(b). 

Pursuant to authority delegated under 49 C.F.R. §1011.6(c)(1), the Acting Director ofthe 

Office of Proceedings established an exceptionally expedited schedule based on the allegation in 

the Reply dated January 19,2012 (the "Reply") by the Utilities Board ofthe City of Sylacauga, 

Alabama (the "Utilities Board") that it needed to constmct a sewer line by April 1,2012 in order 

to serve a new customer, IKO. It turns out that IKO will also be a new customer of EARY, and 

EARY has not heard that IKO will begin operations by April 1,2012. Indeed, in discussions 
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with the IKO contractor, EARY has been told that the local contractor does not know when the 

sewer is needed. 

By requiring the record in this proceeding to be completed by February 21,2012, the 

Board has denied EARY any opportunity to obtain discovery from the Utilities Board. And 

EARY contends that discovery is required because its experience with other crossings of its 

property by the Utilities Board have led to interference with rail operations and undue safety 

risks. Although the Utilities Board argues that it "is willing to follow reasonable safety 

measures, apply reasonable technical specifications, and cooperate with EARY in scheduling its 

construction work" (Reply at 3), EARY's experience with the Utilities Board indicates 

otherwise.' 

The Utilities Board mentions the crossings of EARY that exist, however it does not 

indicate when those crossings occun'ed, whether they are there as a result of condemnation or 

agreement, and that the Utilities Board has unilaterally canceled all ofthe agreements governing 

its relations with EARY. More importantly, the Utilities Board has not informed the Board of 

(1) the incident that occurred in April 2009 when a maintenance-of-way contractor engaged by 

EARY collided with a line that the Utilities Board was stringing over the railroad tracks without 

prior notice to EARY, (2) the incident in August 2009 when EARY discovered that the Utilities 

' The Utilities Board even argues that the second pipeline "would not require setting foot upon 
the surface ofthe EARY right-of-way. Reply 2-3. It then starts backtracking when it states that 
it will "briefly require occupying part ofthe rail right-of-way, but these are typically the edges of 
the right-of-way." Reply at 3, fn 3. Further backtracking occurs when it "would only need to 
use the surface area to meet its statutory duty to paint-mark the underground pipelines." Reply at 
3. So the Utilities Board has changed its argument from not using the surface, to only using the 
edges, to using the entire surface area over the easement to comply with undefined state 
requirements. And EARY and the Board are left to wonder whether the Alabama requirements 
will require the Utilities Board to impede rail service or pose undue risks. 
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Board had entered the railroad right-of-way without knowledge of EARY to mark the location of 

utilities on the rail itself from MP 467 to MP 461.5, (3) the incident in August 2009 when EARY 

discovered a man walking along the tracks without any personal protective equipment and who 

identified himself as an appraiser hired by the Utilities Board, (4) the incident in October 2009 

when EARY discovered unprotected contractors on the track again marking the Utilities Board's 

utilities without prior notice, (5) the boring under EARY's track at MP 462.4 and MP 468.8 

performed from June 10, 2010 to Junel4,2010 after significant time, money and resources had 

been expended by EARY to defend threats by the Utilities Board that it was going to enter the 

right-of-way and perform surface construction work without protection, without compliance with 

customary engineering standards of construction and without regard to any interference with 

railroad operations or potential damage to roadbed, track, equipment and personnel, (6) the 

incident in April 2011 when EARY's customer. Heritage Plastics, was told by the Utilities Board 

that there was an unprotected pipe under the railroad tracks that needed to be corrected without 

informing EARY ofthe danger to the roadbed, tracks, equipment and personnel, (7) the incident 

in October 2011 when the Utilities Board informed EARY that it had a broken fiber optics line 

that needed replacement and such work would be performed without protection and, despite 

EARY's objection, the Utilities Board's employees entered the right-of-way to perform said 

work before being instructed to vacate the property until certain requirements were met, 

including compliance with 49 C.F.R. §214 el seq., (8) the incident in October 2011 when a 

subgrade pipe owned by the Utilities Board^ had a water leak that flooded EARY's right-of-way 

near MP 458.39 such that train operations were suspended, and (9) the incident in November 

^ Ownership ofthe same pipe had been disclaimed by the Utilities Board in a meeting with 
EARY's representatives in September 2011. 



2011 when EARY discovered employees ofthe Utilities Board in a boom attached to a vehicle 

over the right-of-way and said employees denied being on EARY's property because they were 

"over" said property. All of these and numerous other events over the last several years have 

impeded rail service and posed undue safety risks. 

The Utilities Board also adopts the false premise that it is interested in not constructing a 

longer more expensive alternate sewer line."' • The Utilities Board goes on to claim the obvious -

it is a government entity and non-profit. If the Utilities Board were truly interested in any ofthe 

claims it makes, it would have entered an agreemeni witii EARY in lieu of bringing the 

condemnation action.* By entering a contract with EARY, the Utilities Board would have 

eliminated litigation costs and been able to expeditiously construct the pipeline without 

interfering with EARY now and into the future. But the Utilities Board elected to litigate instead 

of negotiate. EARY suggests that the Board should not reward self-inflicted costs and delays 

with a procedural schedule that eliminates EARY's right to discovery. EARY contends that 

discovery is necessary so that EARY and the Board can ascertain the Utilities Board's true 

intentions, including its proposed construction process and engineering designs. 

EARY will not seek over broad discovery. EARY will request the Utilities Board's 

construction plans, safety measures, technical specifications, schedule, the engineering 

requirements ofthe pipeline, and whether the Utilities Board has the benefit of sovereign 

immunity in which case negotiations and an agreement containing provisions common and 

'' Based on a $500,000 cost and 6,112 customers, the burden would be a little less than SEVEN 
DOLLARS PER MONTH per customer. 
"* Attached as Exhibit 1 is a letter from the Utilities Board dated June 17,2008 and in which the 
Utilities Board terminated all agreements with EARY for the right to use EARY's property. 
Since then, the Utilities Board has not paid EARY any money for use of EARY property, 
flagging protection, interference with train operations, etc. 
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standard in the rail industry are vital to protect EARY from harm caused by the Utilities Board's 

facilities, which include water pipelines, gas pipelines, cables and electrical wires, as exemplified 

above in the numerous incidents that have occurred in the last few years due to the indifference 

ofthe Utilities Board to EARY's railroad operations and safely. 

EARY contends that it has demonstrated that the expedited schedule without discovery 

was a clear error of judgment and that the Board can prevent manifest injustice by authorizing an 

extension ofthe schedule to permit EARY to take limited discovery from the Utilities Board. 

Scott G. Williams Esq. 
Senior Vice President & General Co 
RailAmerica, Inc. 
7411 Fullerton Street, Suite 300 
Jacksonville, FL 32256 
(904)538-6329 

Dated: February 3, 2012 

Gitomer, Esq. 
Offices of Louis E. Gitomer 

600 Baltimore Avenue, Suite 301 
Towson, MD 21204 
(410)296-2250 
Lou@lgraillaw.com 

Attorneys for: EASTERN ALABAMA 
RAILWAY LLC 

mailto:Lou@lgraillaw.com


CERTIFICATE OF SERVICE 

I hereby certify that 1 have caused the foregoing document to be served upon counsel for 

Utilities Board ofthe City of Sylacauga electronically and by pre-paid first class mail. 

Louis E. Gitomer 
February 3,2012 
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U 111.1 ri l:r,E10All(l 
()i't:iiATi()Hs<;i.Hii:ii 

UTILITIES IJOARO Sj,«.;,rj)'.%t'«i-u. 
Cily of Sylncaiitin '-' '•""'" •''"-

SOI N l-irn ^•i'i 

^••., / •*, ^ • ^ f.y-l,ii.-rtu(jn Al. .-J, I y j 

juno17,2008 

C'crlifioil Mail Tracking Number : 7006 3450 000.3 6738 6064 

Ms. Sliici Korpol 

Rail Amoriai , I m . 

5300 Broken Sound Blvd., NW 
BocaRiilon, Floridci:̂ 3-'l87 

Subject: Letter iLUod June % 2008 (Copy Attached) 
Tho Utilities Board of the City of f5ylacauj;a, Alabama 

Dear Ms. Korpal; 

VVi' have rcviuwfil your IOUIT lintod Juno 'J, 200fi and would llko In nddj-Kw Ihc 
rolli)vvin{; issiK<s. 

1. Your in\'(>icos s\'\ire vccoiviid in onr office during; Ihc month of Docoinbcr 
2007. Al whicii tlnif, our offiro rui|uosted Liocuniontation of y4>ur owm.'r.'ilii|j 
ol Ihc property lo which thi.s biilint^ is altnchcd. As of tlti.s dntc, no 
documi'iUalion has been pvoviclcil lo the Utiliiics Board of llic Cily of 
Sylnc.iuj',n, yMolwnia by Fiasl Alalianvd Uciilwjiy and/or Rail America. 

2. hi l-VbruiU-y ol 2M'o, you LOMlinucil to hi!! o-iir olfico for fhcw cr(is.siiij; 
lociilion.<> wilhoul providiiij; any reijucstvd documcntcUion of the owneiship 
hy liast Alabama Railway and/or Rail Amorica of the n foremen I ionoil 
pi-operly. At which point, wi» contracted witli I'̂ ajjle 1 Re.«iuiTes lo inveslip.'tc 
this mailer on our InMialf. 

X On March % 201)8 and March 21,20U8, our consultant - l-ajjie 1 Resouice.s, 
rontarleil your office recjueslinj', you provide ilocumcntation of your 
owneiship of the aforementioned property in Sylacauj^a, Alabama. II is our 
position dial lailure to pOi<.se.>is the propei- ownership rij;hl.s is a violalion of 
maierial terms to the lease. This information was received in your oflice on 
March 5,2008 and March 25, 2l)l)«, rospcctlully. 

•I. On Api il 22, 2008, our con.sullant - lui(^le 1 Resources provided your office 
wilh a nulice of terminalion of the lease agreements with your company. This 



Ic-lhT-vviis received in ys«ir ufYiLT on April :i!4,-;2008. It Iws \?\>t}.n iij)])roved bj' 
i.)iii bi-vii'd fo C(incel tlicsc \\\\w: ii}jrecriie-nts bii«(M an yoUr lack of 
dcKumo-iitiilion lo•nib.sl.inJifile your ownoivihip of ihftlarid at oacii ofour 

'5. On May S, .?.'Kte, y<'\n- oltkt; providod A:ofn?,spoiideii<'« with MV. Dtw'k] L. 
rhnmas of KnjjU; I Rt-'ioiirccs û  >sl?U(; tht\t thn least; ngrccsnait's could ct\i\y be 
torminaii\i l«. tJio owni'v.'i. l"aj;l.o :i I'ieHomv.es wari iu.tiiijr, «i> tuiragcait foj- ;l',i.'i 
work. Ymir olfico conlinuiis K̂  provide, no dcicimieiUation of thi.' ownci'ship of 
iJio l<3iii( for i\icli oi ilio crossiriy localions. F'aiihi|3 to piLsscss proper li'ij.il 
owiiOi-jiliiji i*v A rnrtli-rriiil violiilion lo llii; tfrras of the IiuvM-

ll. To rcmovf all doubt at this tiirnc, wt* ("i'hi;; UfllllitA Board of Iht? City oi 
Sll Ifiauij;;-!. Alaljfnsia) avo notify inj; Kail America and/or T.-!a.si .M<ibam4i 
Railway lliai \w' -aiv termmalhig tho Vw-v. ajjrecmcnts botv '̂oon tiu* Ul'iljtic-s 
]] i \m of Ihe Cily of .SyKurauĵ a, Alabama and i-ast Al.ibamn f<cnhvay and/or 
.'̂ \>)ii Ani(.'ii.-,-j ('fli'r.i!vi' todav, Jom^ l(\ lOOB. ll has U?wi <li:;h;niiini:d th.at these 
livwo njjr('C:mi>nis <.\x-:c devi^'oped ujuior ialsc; lantl ovviu'rsliip infnj-inaliofi 
and vvt̂ n? \ oid ! roni lh;'" dak- ol Cfr.coflion. 

7. C)i\ M.v,' 2fi, ?Si\)H (i-t'ceivi'd i.ii \ Our oftico oai M;\y 22, 200»), our conjiultailt -
l-,as;le 1 Kcsonrcc".-, |i!C3videc{ yuu w\t\v 

.\. A history of Ihc raiJro.3d lino inslalji'd in tho .Sylacmigo Alabî miS A'taci. 

b. .\ riiimmarv of Iho land ovvnersliip isimo alotu'witli a review of flie 
o.iiitdiiim liord. yoir i";c!-?ivod in 2000 from C'iXT f'̂ aih-uiul, 

0, A :.umjiinjy of Ihc Rif;lit of Way (nol land owncr.Miij>) you own in this 
.U'oa. 

J. A Humniai-y di'̂ cu'-'̂ iiii;', ihi? U'̂ vility I'̂ f Icaso aj!;r<'(inieni»«nlvrc'd into 
xuuler I'nls-e luntl o\v.'in.'r.shii) irit'ovmalion. 

If you do i>!ir.'ft.u; ihi': i.s.-;!io iii (hi: court sy$ic;in, wi-: HVO c'Ntrtnncly int.emitCi.i to leprnl\mv 
you will i>rovo yo^ur (>wfK'rshif)of cortaiji paiT«l,sof landin tho Sylacauga,. AiAbama 
<\i«.\'. IIK; cilv v.-as first iiv;ovp<»racc'il ;i:>.'j)'II«eogain 1S38 anil a}J,nin in 1887as 
SyiarnuiCtH. hi considtTfiiioii that Iho city of Sylacanpo wn.s incorporated In 1HS8('J8 
yoars hofnic ilw coiislmcllw of ths raikoad) and ihe cily slToots vv«r<; osiaWi.'shcd at fhi.s 
tiniv' ('hS'̂ H). fl svii! Iv iMtovcstinii; lo loam ho'.v [W railroad ov'ns a public Mroct. 
I.'ndcir.landm}'; lluU a raihoad cm nol condonin a ]>uljlic slrcel for private ownership, 
your ability to addro.v; flii:-; i';su« mu;-.1 bo iiicrodible. 

In c!o.-)inj>. wo roopi;-.;! \ iv.ir rij'.l'.l to .Joiorniino your option.^ under the laws gov<«rjiinj; 
ihi--. i.M'iio. Wo aJ:':o havo rij'.hls aiui polonlial financial i.-ornp(.'n!jalloii for ih« past 
liaiiS|VV'>-;ioiis with, our orj'.anixalior:. If s'oii -.hoso lo pinsuo this in court, that v-iyoitr 
I i;>,lii. ! lo\-,vvor. plca>A' note ihal onto llio flood \',si'is nf inJornvilion is rek-ascd to tho 



inemlii'rs of the clas.s wilh this same invoicing issue, il will he impo.ssibK; to stop Ihe 
poleniial i.1amci)',e lo your oij'anizalion. 

if vou ihose III pursue Ihis illfj'.nl invoice issue with a Ihiid parly colleclion ii(;eiiiy, wi-
will lake Ihe necessarv lepal action lo protect our firm. Rail America aiul/or hiasl 
Alalwma Railw.iy will lie held liatile f(ir any damaj'.e to <iur orftanl/alion due lo your 
actions 

Sincerely, 

The Ulilitios Board of Ihi; City of Sylacauj^a, Alabama 

// / / ' 

Mike Richanl 

General Mann<'er 

cc; Mr. David I. Tliomas Caglo I Resources 
Auburn, Alabama 

,Vli niiiKe C'o.slcllii U.'iiliiiiiil Miiiiiif^i-inonl I Diillas.Ti-\iis 


